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OPINION AND ORDER

This case is before the Board on the appellant's petition

for review of the initial decision issued on March 12, 1990,

that sustained the agency's removal action. For the reasons

discussed below, we GRANT the appellant's petition for review,

under 5 U.S.C. § 7701(e), VACATE the initial decision, and

REVERSE the agency's removal action.



BACKGROUND

The appellair. was employed as a Custodian, PS-03, at the

V,ienna, Virginia, Post Office. See Initial Appeal File (IAF) ,

at Tab 1. In March 1987, he suffered a fall while standing on

the unsecured dock plate of one of the agency's vehicles, and

hit his right knee on the dock plate. See IAF at Tab 27,

Subtab A. On May 19, 1989, the appellant telephoned his

supervisor, Faye E. Pocter, Supervisor of Mails, and informed

her that he war unable to report to work because he was not

feeling well. His subsequent absence was alleged to be the

result of the effects of his 1937 fall. On May 26, 1989,

Potter wrote to the appellant advising him that: (1) He had

not provided the agency with adequate medical documentation to

justify his absence; (2) he was required to submit such

documentation by June 2, 1989, and every pay period

thereafter; (3) the medical documentation nad to indicate that

he was incapacitated; and (4) his failure to comply could

result in disciplinary action up to removal from his position.

See IAF at Tab 8, Subtab 1. Subsequently, on July 17, 1989,

Potter proposed to remove the appellant, based on the

appellant's "unacceptable attendance/continuous absence

without leave." See IAF at Tab 8, Subtab 2. The appellant

notified the agency of his whereabouts in a letter dated

August 10, 1989. See IAF at Tab 26, Subtab L. On October 26,

1989, the agency issued its decision letter, effective

November 3, 19891 and mailed it to the appellant's home?.

address in Virginia. See IAF at Tab 8, Subtab 3.



The cipp^.llant appealed to the Boar:V's Washington Regional

Office asserting that: (1) He was incapacitated as a result of

his on-the-job injury; (2) the agency was aware of his injury;

and (3) his absence from work was justified b-cause he was

receiving medical treatment in Florida during the relevant

time period. See IAF at Tab 14. Further, the appellant

alleged that the agency's removal action was the result of

handicap discrimination, because the agency required him to

work beyond the limitations set by his physician following his

1987 accident. See IAF at Tab 17.

In addition, the appellant contended that, the agency

committed harmful procedural error because it failed to

provide -vim with adequate notice of the proposed removal

action. See IAF at Tab 14. In this respect, he asserted that

he wrote to the agency indicating where he could be reached in

Florida, but t'̂ iat the agency improperly sent the notice of

proposed removal,, and the decision letter, to his home address

in Virginia, Id, The appellant asserted that, because the

agency failed to notify him of the pending adverse action at

the Florida address he provided, he was not aware of the

proposed removal action until he returned from Florida late in

October 1989, when it was too late to reply effectively. Id

The administrative judge sustained the agency's removal

action. He found that the agency proved its charge by

preponderant evidence, that the appellant did not show harmful

procedural error by the agency., and that he failed to

establish his affirmative defense, of handicap di-scrimiriatior



Last, the administrative judge derorro.^ed that the penalty of

removal was reasonable and would pro ̂ te the efficiency of the

service. See Initial Decision at 1-12, . ? at Tab 21.

In his petition for review, the r • llant first states

that the administrative judge erred .n finding that the

agency's failure to give him thirty d iys' advance notice of

its proposed action was not harmful, prvX-iedural error. Second,

he alleges that the administrative judge overlooked the

agency's responsibility to respond to i. adequacy of the

medical documents that he submitted ' , member 1989, and

that the administrative judge inco.. c,_iy a'scounted the

agency's knowledge of his health problfc.ns. Third, he contends

that the administrative judge failed to ±- jerly evaluate his

allegation that the agency's action was the result of handicap

discrimination. Fourth, the appellant argues that the

administrative judge erred in finding that the penalty of

removal was reasonable. See Petition for Review (PFR), PFR

File at Tab I.1

The appellant submitted additional correspondence after
the record closed. See PFR ile at Tabs 3 and 4. Because the
appellant has not shown that the submissions are of
sufficient weight to warrant an outcome different from that of
the initial decision, we have not considered them. See Harjo
v. U.S. Postal service, 43 M.S.P.R. 336, 33r (1990); Russo v.
etersns Administration, 3 M.S.P.R. 345, 34?'; (1980).V-



ANALYSIS

Because the agency violated the appellant's constitutional
right to due process with regard to notice and an opportunity
to be heard, its removal action must be reversed.

Where a party's property interest is affected by state

action, he is entitled to a;*: least minimum due process. See

Goss v. Lopez, 419 U.S. 565, 574-75 (1975); Fuentes v. Shevin,

407 U.S. 67, 80-81 (1972); Boddie v. Connecticut, 401 U.S.

371, 377-78 (1971); Schroeder v. City of New York, 371 U.S.

208, 211 (1962); Mullane v. Central Hanover Bank and Trust

Co., 339 U.S. 306, 313-15 (1950). Due process requires that

those whose rights are to be affected are entitled to be

heard, and so that they may enjoy that right, they must first

be notified. See Fuentes, at 80-81, citing to Baldwin v.

Hale, I Wall. 223, 233 (1863); Walker v. City of Hutchinson,

352 U.S. 112, 115 (1956).

Competitive service employees who have completed their

probationary periods, and preference-eligible Postal Services

employees with one year of current continuous service, have o

constitutionally protected property interest in their

employment. See 5 U.S.C. § 7511 (a) (1) (A) and (B) ; Cleveland

Board of Education v. Loudermill, 470 U.S. 532, 546 (1985);

Stephen v. Department of the .Air Force, MSPB No.

BN315H8710028, slip op. at 9-10 (Apr. 26, 1991). Thus, before

an agency may take an adverse action against a nonprobationary

employee, due process requires — at a minimum — that the

agency: (1) £f'ford the employee prior written notice of the

charges against him? (2) explain the basis for its action; and



(3) grant the employee an opportunity to present his side of

the story. See 5 U.S.C. § 7513(b)(l)? Loudermill, at 546;

Arnett v. Kennedy, 416 U.S. 134, 170-171 (1974); Darnell v.

Department of Transportation, 807 F.2d 943, 945 (Fed. Cir.

1986), cert, denied, 484 U.S. 817 (1987); Stephen, at 10.2

The appellant's right to minimum due process is absolute, and

does not depend upon the merits of his claim. See Carey v.

Piphus, 435 U.S. 247, 266 (1978).

Moreover, the right to notice and an opportunity to be

heard must be granted at a meaningful time, and in a

meaningful manner. See Loudermill, at 547. The agency must

make diligent and intelligent efforts — such as might

reasonably be adopted by one desirous of actually informing

the employee — to provide such minimum due process prior to

the effective date of its action.3 See Loudermill, at 542;

Mullane, at 315. These fundamental due process requirements

operate not only to ensure that Federal employees receive

abstract fair play, but also to protect the employee's

enjoyment of his property interest from arbitrary

2 Generally, the burden of proving sufficiency of notice is
with the party initiating the action. See e.g., Saez Rivera
v. Nissan Manufacturing Co., 788 F.2d 819, 821 n.2 (1st. Cir.
1986).

There is, of course, no requirement that the agency
notify the employee before it proposes an adverse action. See
Flanagan v. Department of the Army, 44 M.S.. P.R. 378, 381
(1990), The due process right to notice and an opportunity to
be heard attaches only upon the initiation of an adverse
action. I'd,



encroachment, and to minimize substantively unfair or mistaken

deprivations. See Fu&ntes, at 79-81.

We find that the agency's efforts to notify the appellant

in this case were not reasonably diligent. See Loudermill,

at 546? Fuentes, at 80-81; Stephen, at 9-10. The -agency

issued its notice of proposed removal on July 17, 1989, and

sent it to the appellant's home .. address in Virginia. In

August 1989, the appellant informed the agency, in writing,

that he was in Panama City, Florida, undergoing tests and

receiving medical treatment, and that he did not know when he

would be able to return to Virginia. In that letter, he gave

the agency a specific street address where correspondence

could be sent to him, and also a telephone number where he

could be reached. See IAF at Tab 26, Subtab L; Cresson v.

Department of the Air Force, 33 M.S.P.R. 178, 183 (1987).

Postmaster Dempsey J. White testified that the agency received

this correspondence in September 1989. Hearing Tape (HT) 2,

Side A. Thus, the agency could not have continued reasonably

to regard the Virginia address as the appellant's proper

mailing address, when it had been advised otherwise over one

month before it issued its October 26, 1989, decision letter,

and when other correspondence it had sent to the appellant's

Virginia address was returned as "unclaimed."4 See IAF at

4 The record also shows that in May, June and July, 1989,
the agency sent the appellant correspondence relating to a
compensation claim to an address in Maryland. See IAF at
Tab 8, Subtabs 7, 8 and 9. It appears that this correspondence
was also returned to the agency, Id.
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Tab 26, Subtab M. The agency should have promptly sent the

appellant a copy of the notice of proposed removal at his

Panama City address to grant him, in a reasonable manner, his
IT-

due process right to notice and an opportunity to be heard.

If the agency still was uncertain of the appellant's

whereabouts, it could have telephoned him at the telephone

number he provided, in order to- ascertain where he could

receive correspondence from the agency. This would have

required no extraordinary effort on the agency's part, but

would have been such as might reasonably have been adopted by

one desirous of actually informing the appellant. See

Loudermill, at 542; Mullane, at 315. However, the agency

made no attempt to communicate with the appellant until his

return to Virginia in October 1989.5 The agency's negligence

in failing to make intelligent and diligent efforts properly

Compare Smith v. United States Postal Service, 789 F.2d
1540, 1543-45 (Fed. Cir. 1986). In Smith, the United States
Court of Appeals for the Federal Circuit found that the
agency's efforts to notify the appellant were intelligent and
diligent when it sent four copies of its notice of proposed
action to two of the appellant's addresses, and also mailed a
copy of the notice to the appellant's union representative.
See Smith, at 1543-45. Similarly, in Shaw v. United States,
223 Ct.Cl. 532, 536-37 (1980), 'cert, denied, 449 U.S. 881
(1980), an earlier case, a probationary employee who was
orally advised of a pending termination action entered the
hospital before receiving notice of the pending action, and
did not inform the agency of his whereabouts. The agency sent
several copies of the notice to the appellant's home address,
and later sent a messenger to slip another copy of the notice
under the front door of his house. When the agency learned
that the appellant was hospitalized, it sent him a telegram,
with the contents of the notice, at the hospital. See Shaw,
at 545. The Court found that the agency's efforts to notify
the appellant were reasonable under the circumstances of that
case. Id.



to notify the appellant, provide him with an explanation for

its action, and afford him a meaningful opportunity to

respond, constitutes an abridgment of his constitutional right
••

to due process of law, and therefore its action must be

reversed. See Stephen, et 9; Mclnville v. U.S. -Postal

Service, 31 M.S.P.R. 297, 301 (1986).6

The administrative judge correctly determined that the
appellant failed to establish that the agency's removal action
was the result of discrimination based upon a handicapping
condition (physical).

In his petition for review, the appellant also contends

that the administrative judge failed to properly evaluate his

allegation of handicap discrimination, because he based that

determination on the appellant's failure to submit proof of

incapacitation, and incapacitation is not a necessary element

of a handicap discrimination claim under Savage v. Department

of the Navy, 36 M.S.P.R. 148, 151-52 (1988). He also restates

his contentions that the agency's requirement that he work

outside the limitations set forth in the CA-17 aggravated his

physical condition, thus caiasing his absence. See Petition

for Review, PFR File at Tab 1.

The Board must decide a discrimination issue in a case

even if —- as here — the underlying action is overturned on

due process grounds. See e.g., 5 U.S.C. § 7702(a)(l);

6 We reverse without reference to the issue of "harmful
procedural error," and we note that, because the initial
decision in this case was issued before our decision in
Stephens, the administrative judge did not have the benefit of
the guidance provided by that case.
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Marchese v. Department of the Navy, 32 M.S.P.R. 461, 464

(1987); Dennehy v. Veterans Administration, 27 M.S.P.R.

31, 33-34 (1985) . Based -on our analysis of the record, we

find that the appellant's allegations of discrimination lack
•7 ,

merit. To establish a prima facie case of handicap

discrimination, an appellant must show that: (1) He is a

"handicapped person" within the meaning of 29 C.F.R.

§ 1613.702(a); (2) the agency's action was based on his

handicap; and (3) to the extent possible, there is a

"reasonable accommodation" under which he believes that he

could perform the essential duties of his position or a vacant

position to which he could be reassigned. See Savage, at

151-52. Here, the appellant has not established that he is a

"handicapped person," because he did not present any evidence

to show that his 1987 back injury limited one or more major

7 In his petition for appeal, filed on November 11, 1989,
the appellant stated that he filed a formal discrimination
complaint with the agency on November 7, 1989. See IAF at
Tab 1. In his November 27, 1989 acknowledgment order, the
administrative judge advised the appellant that, because he
filed a discrimination complaint, and the agency had not
issued a decision, and a period of 120 days had not passed,
the Board might not have jurisdiction to consider his appeal.
See IAF at 2. However, in his response to the acknowledgment
order, the appellant indicated that he did not file a formal
discrimination complaint, See IAF at Tab 3. Further, the
agency's response appears to indicate that the appellant filed
only an initial counseling request. See IAF at Tab 4. The
administrative judge therefore correctly found that the appeal
came within the purview of the Board's appellate jurisdiction.
See 5 C.F.R. § 1201.154(b); cf. Bradley v Department of the
Navy, 3 M.S.P.R. 69, 70-781 (1980) (where a discrimination
complaint concerning an appealable matter is filed with an
agency, and the complainant subsequently files an appeal with
the Board before issuance of the agency's decision or a lapse
of 120 days from the date of the complaint, the appeal must be
dismissed).
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life activities. See 29 C.F.R. § 1613.702(a)„ However, even

assuming arguendo that the appellant had established that he

was handicapped, he has not shown that the agency's action was

based on his asserted handicap, or that it was pretextual.

See McDonnell Douglas Corp. v. Green, 411 U.S. 792, • 802-04

(1973) . Rather, it was taken for a non-discriminatory reason,

i.e., the appellant's failure to comply with its requirement

that he justify his absence with medical documentation showing
Q

that he was unable to work during the relevant period. Last,

8 The record shows that the appellant submitted: (1) A
radiology report from Dr. Joe Harbison dated August 16, 1989;
(2) a report of a lumbar spine CT scan from Dr. C. Glen Daily
dated September 8, 1989; (3) a radiology report from Dr. James
M. Strohmenger dated September 9, 1989; (4) a CAT scan report
from Dr. James M. Strohmenger dated September 19, 1989; (5) a
report of a lumbar myelogram from Dr. James M. Strohmenger
dated September 19, 1989; and (6) a report of a lumbar
myelogram from Dr. Gregory Presser dated September 19, 1989.
See IAF at Tabs 17, 18 and 19, and Tab 27, Subtab G. None of
these documents indicated that the appellant was incapacitated
or was unable to work during the charged period of AWOL. See
Ritter v* U.S. Postal Service, 37 M.S.P.R. 334, 338-39 (1983).
The appellant submitted two reports from Dr. Douglas Stringer,
dated September 29, 1989, and October 11, 1989, respectively.
Dr. Stringer found that the appellant suffered from low back
pain and left leg pain, and also that there was some evidence
of nerve root compression. However, nothing in these reports
related to the appellant's ability to work during the relevant
period. See IAF at Tab 27, Subtab H. Additionally, he
submitted a letter from Dr. Stringer dated October 11, 1989,
indicating that he had examined the appellant on August 19,
1989, and that the appellant had been unable to work since
that time. See IAF at Tab 27, Subtab I. However, Dr.
Stringer's letter provided no explanation of the appellant's
condition prior to that date. Id. The only evidence that the
appellant presented that was relevant to his ability to work
during the period from May 19 through July 17, 1989, was a
letter from Dr* Michael Redlich, dated February 22, 1990,
stating that the appellant was under his care from April
through November 1989, and that he was unable to work during
that period. See IAF at Tab 27, Subtab P. However, the Board
has held that the probative value of medical documentation may
dependf inter alia, on whether the opinion provides a reasoned
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the appellant has not identified any way in which the agency

could reasonably have accommodated his alleged handicapping

condition.9 See 29 C.F.R.. § 1613.702(f). An appellant who

raises the affirmative defense of discrimination on the basis

of a handicapping condition has the burden of proving this

defense by preponderant evidence. See 5 C.F.R.

§ 1201.56(a)(2) (iii) ; Marenus v. Department of Health & Human

Services, 39 M.S.P.R. 498, 504-05 (1989). In this case, the

appellant has failed to meet that evidentiary burden.10

ORDER

We ORDER the agency to cancel the appellant's removal

and to restore the appellant effective November 3, 1989. See

explanation for its findings, as distinct from mere conclusory
assertions. See O'Brien v. Office of Personnel Management, 20
M.S.P.R. 395, 398 n.2 (1984), recon. denied, 23 M.S.P.R.
579 (1984) ; Coffey v. Office of Personnel Management, 10
M.S.P.R. 259, 261 (1982). Here, Dr. Redlich gave no
explanation for his opinion. Thus, the administrative judge
properly assigned little probative weight to this document.
See Initial Decision at 5, IAF at Tab 21.

The appellant also argues that the present case is
governed by our decision in Bradley. See Petition for Review,
PFR File at Tab 1. The appellant's reliance on Bradley is
misplaced. There, the administrative judge specifically " ...
[FJound that ... [the] appellant's medical evidence met the
agency's documentation requirements ... " See Bradley, at 395.
However, as noted above, in this case the appellant's medical
evidence did not meet the agency's requirements.

1 Because we have reversed the agency's action on due
process groundsf and have also considered the appellant's
allegation of discrimination on the basis of a handicapping
condition (physical), we need not consider the appellant's
other allegations. See Marchese, at 461. If resolution of
these other issues affects the appellant's back pay
entitlement, he may pursue that matter through a petition for
enforcement. See Marchese, at 463.
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Kerr v. National Endowment for the Arts, 726 F.2d 730 (Fed.

Cir. 1984). The agency must accomplish this action within 20

days of the date of this de.cision.

We also ORDER the agency to issue a check to the

appellant for the appropriate amount of back pay, interest on

back pay, and other benefits under Postal Service regulations,

no later than 60 calendar days, after the date of this

decision. We ORDER the appellant to cooperate in good faith

in the agency's efforts to compute the amount of back pay,

interest, and benefits due, and to provide all necessary

information the agency requests to help it comply. If there

is a dispute about the amount of back pay, interest due,

and/or other benefits, we ORDER the agency to issue a check to

the appellant for the undisputed amount no later than 60

calendar days after the date of this decision.

We further ORDER the agency to inform the appellant in

writing of all actions taken to comply with the Board's Order

and of the date on which the agency believes it has fully

complied. If not notified, the appellant should ask the

agency about its efforts to comply.

Within 30 days of the agency's notification of compliance, the

appellant may file a petition for enforcement with the

regional office to resolve any disputed compliance issue or

issues. The petition should contain specific reasons why the

appellant believes that there is insufficient compliance, and

should include the dates and results of any communications

with the agency about compliance. This is the final order of
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the Merit Systems Protection Board in this appeal. 5 C.F.R,

§ 1201.113(0).

NOTICE TO APPELLANT

You have the right to request further review of the

Board's final decision in your appeal.

Discrimination Claims; Administrative Review

Vou may request the Equal Employment Opportunity

Commission (EEOC) to review the Board's final decision on your

discrimination claims. See 5 U.S.C. § 7702(b)(l). You must

submit your request to the EEOC at the following address:

Equal Employment Opportunity Commission
Office of Federal Operations

P.O. Box 19848
Washington, DC 20036

You should submit your request to the EEOC no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7702(b)(l).

Discrimination and Other Claims: Judicial Action

If you do not request review of this order on your

discrimination claims by the EEOC, you may file a civil action

against the agency on both your discrimination claims and your

other claims in an appropriate United States district court.

See 5 U.S.C. § 7703(b)(2). You should file your civil action

with the district court no later than 30 calendar days after

receipt of this order by your representative, if you have one,

or receipt by you personally, whichever receipt occurs first.

See 5 U.S.C. § 7703(b)(2). If the action involves a claim of
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discrimination based on race, color, religion, sex, national

origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of

any requirement of prepayment of fees, costs, or other

security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 794a.

Other Claims: Judicial Review

If you choose not to seek review of the Board's decision

on your discrimination claims, you may request the United

States Court of Appeals for the Federal Circuit to review the

Board's final decision on other issues in your appeal if the

court has jurisdiction. See 5 U.S.C. § 7703(b)(1). /ou must

submit your request to the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(l).

FOR THE BOARD:
,R<5bert E. Taylor
lerk of the Board

Washington, D.C.


